Higginsv. Bordages

Texas Supreme Court
88 Tex. 458, 31 SW. 52 - April 8, 1895

BROWN, Associate Justice.

—The city of Beaumont was duly incorporated und,er the general laws of the State. The city adopted an
ordinance for the construction of sidewalks in the city, providing, that if the abutting property owner, upon
notice, failed to make the sidewalk, the city would construct it, and the cost should constitute a lien upon
the lot abutting upon it; and providing also for a foreclosure of the lien by suit in any court having
jurisdiction.

*459 William Higgins and his wife, Mary, were living at the time upon the lot in suit, as their homestead,
and continued to live upon it as a homestead from that time to the time of the trial of this case. jNotice was
given William and Mary Higgins to build the sidewalk, and they having failed to do so within the time
prescribed by the ordinance, the city had the sidewalk constructed at a cost of $20. Higgins refusing to pay
the cost of construction, suit was instituted in the District Court of Jefferson County by the city of
Beaumont against William and Mary Higgins, as husband and wife, to foreclose the lien upon the lot. The
petition in that case alleged, that Mary and William Higgins were husband and wife; that they occupied
the lot at the time of the construction of the sidewalk; and the judgment entered described the lot as
occupied by William and Mary Higgins. The petition alleged, that the city complied with the requirements
of the general law and the ordinance passed by the city council in making the sidewalk.

Judgment was rendered by default against William and Mary Higgins, foreclosing the lien of the city of
Beaumont for the cost of said sidewalk upon the lot in question. An order of sale was issued and the lot
sold, when the plaintiff:!, Bondages, purchased it for $35. He says in his evidence in this case that the lot
was worth $600. He says, also, that he knew at the time that it was the homestead of the defendants,
William and Mary Higgins.

Bondages sued Higgins and wife for the lot in trespass to try title, and the District Court of Jefferson
County, upon a trial before the court, gave judgment for plaintiff for the lot, from which judgment the
defendants, Higgins and wife, appealed to the Court of Civil Appeals, which affirmed the judgment of the
Digtrict Court.

If the District Court of Jefferson County had jurisdiction of the subject matter involved in the suit of
Beaumont v. William and Mary Higgins, then the judgment is not subject to collateral attack, and the
judgment in this case must be affirmed. If, however, the court did not have jurisdiction of the subject
matter in that suit, then that judgment was void, and a sale under it did not confer title upon Bondages, and
the judgment in this case must be reversed.

The petition having alleged that William and Mary Higgins were husband and wife, and that they
occupied the land, in effect alleged, that the lot was their homestead, which is in effect the recital of the
judgment;- besides which, the proof fully establishes that fact without contradiction.

The court did not have jurisdiction of the amount of the demand, and if the assessment for sidewak did
not by law have alien upon the-lot, then the court had no jurisdiction.
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It has been held by this court in a number of cases, that under the charter of the city of Galveston, in which
there is language identical with article 376, Revised Statutes, the city had alien for like claim. Assuming,
then, that ordinarily, that is, if the property were not homestead, the lien would exist in favor of the city,
the question pre *460 seated for determination is, can the Legislature give a lien upon a homestead for
such assessments?

The Constitution of this State, article 16, section 50, reads as follows: “The homestead of afamily shall be
and is hereby protected from forced sale for the payment of al debts except for the purchase money
thereof, or a part of such purchase money, the taxes due thereon, or for work and material used in
constructing improvements thereon; and in this last case only when the work and material are contracted
for in writing, with the consent of the wife given in the same manner as is required in making a sale and
conveyance of the homestead. * * * Ho mortgage, trust deed, or other lien on the homestead shall ever be
valid except for the purchase money therefor, or improvements made thereon, as herein before provided,
whether such mortgage or trust deed or other lien shall have been created by the husband alone, or
together with hiswife.”

By the terms of the foregoing section of the Constitution, the homestead is unmistakably exempt from
forced sale for every kind of indebtedness which is not embraced in one of the three classes of debts
named therein.

The claim for which suit was instituted in the case of The City of Beaumont v. William and Mary Higgins
was not for the purchase of the lot, nor for a part of the purchasé money; neither was it for improvement
thereon under a contract made as required by the Constitution. It necessarily follows, that it can not be
enforced upon the homestead, unless it comes within the meaning of “taxes due on it.”

We will examine the question as to whether or not the assessment for building sidewalks is a tax within
the terms of the Constitution as above quoted.

Article 8, section 9, of the Consgtitution, contains this provision: “Ho county, city, or town shall levy more
than 25 cents for city or county purposes, and not to exceed 15 cents for roads and bridges, on the $100
valuation, except for the payment of debts incurred prior to the adoption of this anendment; and for the
erection of public buildings, street, sewer, and other permanent improvements, not to exceed 25 cents on
the $100 valuation in any one year, and except as in this Constitution otherwise provided.” If the sidewalk
improvement is a tax authorized by the Congtitution, it must be embraced in the provision for streets, is
limited in amount to 25 cents on the $100, and must be levied as an ad valorem tax. Such atax might be
levied under this section of the Constitution, if authorized by law; but the assessment in this scase is
clearly not an exercise of the power granted in the language above quoted. If it rested upon that for its
support, it would be void, because it is not uniform and equal, and exceeds the limit in amount.

Article 11, section 5, of the Constitution, is in this language: “Cities having more than 10,000 inhabitants
may have their charters granted nr amended by specia act of the Legisature, and may levy, assess, and
collect such taxes as may be authorized by law; but no tax for *461 any purpose shall ever be lawful, for
any one year, which shall exceed 21 per cent of the taxable value of the property of such city,” etc.

The city of Houston, having more than 10,000 inhabitants, levied under its charter taxes to the amount of 2
per cent, and in addition, ordered the paving of streets, and that a part of the cost be assessed upon the
abutting property. Such assessment having been made upon the property of a citizen, which amounted to
about 21 per cent of its value, making 41 per cent when added to the general tax, suit was instituted to

Page 2 of 6



enforce it.

In the case of Taylor v. Boyd, 63 Texas, 533, the validity of the assessment was contested, upon the
ground, among others, that it, with other taxes levied, exceeded the congtitutional limit. In a well
considered opinion by Judge Stayton, this court held, that the assessment was not atax within the meaning
of the language, “tax for-all purposes;” and it was enforced against the property. If the assessment is not
included in this broad language, then it is certainly not a tax within the meaning of that word as used in
any part of the Constitution. If it is atax for any purpose, it could not be held not to be embraced in the
language there used; a tax for any purpose must be within the terms, “tax for all purposes.”

Article 8, section 1, of the Congtitution of this State, contains this language: “ Taxation shall be uniform
and equal. All property in this State, whether owned by natural persons or corporations other than
municipal, shall be taxed in proportion to its value, which shall be ascertained as may be pi escribed by
law.” It has been held by this court in a number of cases, and also by courts of many other States, that this
and like provisions do not apply to assessments of this character, for the reason, always assigned in such
cases, that the assessments are not taxes within the intent and meaning of the Constitution. Taylor v. Boyd,
63 Texas, 533; Roundtree v. Galveston, 42 Texas, 612; Allen v. Galveston, 51 Texas, 320.

If the section of the Constitution under consideration had exempted homesteads from the payment of
taxes, under the authorities in this-State and in many others, it must have been held by this court, that' the
exemption would not relieve such homesteads from liability tor-assessments for local improvements,
because it is held by the courts, almost unanimously, that assessments of that character are not taxes,
within the meaning of such statutes and Constitutions, notwithstanding the language in many cases has
been as comprehensive as it could be made, without expressing the very kind of demand here asserted.
County of Harris v. Boyd, 70 Texas, 241; Matter of Application of Mayor, etc., 11 Johns., 77; Northern
Libertiesv. St. Johns Church, 13 Pa. St., 104; Matter of College St., 8 R. |, 474; Worcester Ag. Society v.
Mayor, 116 Mass., 189; Shehan v. Hospital, 50 Mo., 155; Mayor v. Greenmount Cemetery, 7 Md., 517 ;
City of Paterson v. Society, 4 Zab. (N. J.), 385; Trusteesv. Chicago, 12 Ill., 403; Cool, on Tax., 207, note
3. If the use of the same words would not have included this *462 character of claim if it had expressed an
exemption from taxes, how can it be said that it does include it when used to subject the homestead to the
payment of taxes? We can see no sound reason for varying the meaning of the language, because in the
one case it would subject and in the other exempt the property.

The Legidature of this State enacted a law, which was approved August 21,1876, empowering the
collectors of taxes for counties, cities, and towns to sell the property of delinquent taxpayers for the
purpose of collecting unpaid taxes. Assessments for shelling the streets of the city of Galveston had been
made against the property of certain citizens who refused to pay, and under this act the collector of the city
advertised the property upon which the assessments were made for sale to pay the unpaid assessments.
Allen sued out an injunction against the sale, and the court held, that the law did not confer power upon
the assessor to sell the property for such assessments, because assessments of that character were not taxes
within the meaning of that act. Allen v. Galveston, 51 Texas, 302. If an act of the Legislature authorizing
the sale of property for taxes unpaid would not empower the collector to sell for assessments for local
improvements, it would seem, that with equally strong and cogent reasoning it can be held, that the
authority in the Constitution to sell the homestead for like taxes would not authorize the forced sale of the
homestead for the same character of assessments. We can see no sound reason for drawing any distinction
between the two cases, when in fact no distinction can exist.
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In the case of Taylor v. Boyd, cited above, the court said: “ The words ‘tax,” ‘taxes,” and ‘taxation,” as used
in the Constitution, without some qualifying words, in reference to property, evidently mean ad valorem
tax, taxes, and taxation.” In the section of the Constitution under consideration, the word “taxes" is used
with reference to propei'ty, and without any qualifying words except the words “due on it,” which simply
limit it to the taxes due upon the particular property, and according to the rule above quoted must be held
to mean ad valorem taxes; that is, the word is used with reference to the kinds of taxes mentioned in the
Constitution, and should be construed with reference to the use. of it in other portions of the Constitution.
In the same case, the court said: “The power of the Legislature over assessments for local improvementsis
to be measured by its own will, in the absence of some constitutional restrictions, and we find none such
in the Constitution of this State where the power is used for the purposes for which that method of taxation
has so long been deemed lawful.”

A careful examination of the decisions of our own and the courts of other States will show, that the
foregoing remark is fully justified as a correct statement of the result of the adjudications of courts of last
resort.

But the Constitution of this State, in the sixteenth article and fiftieth section thereof, has in such plain and
unmistakable language defined *463 and limited the liability of homesteads to forced sale, that no
department of the State government can disregard it. From the inception of homestead exemptions in this
State, the changes have all been in the direction of larger exemptions and more perfect protection. Every
decision of the courts which trenched upon the libera spirit of the Constitution in that particular has been
met at the next assembling of the people in convention by provisions to meet the construction thus given.
Whether it is good or bad policy is not a question for the courts. The Constitution is paramount, and must
be observed and enforced.

In the case of Galveston v. Heard, 54 Texas, 448, the right to sell the homestead for assessment for street
improvement was denied, but the court waived the question as not being necessary to the determination of
that case, and said, “we have no design to intimate that the defense, if established, would have been of any
avail.”

In Lufkin v. City of Galveston, 58 Texas, 545, the same question was presented, and the court there held,
that the homestead was subject to sale in satisfaction of this class of demands. The opinion was delivered
by Judge West, who said: “The Constitution of the State (article 16, section 50) makes no difference
between the homestead and other real property asto itsliability to be sold for taxes that may be due on it.
Hor does it draw any distinction between general and special taxes to which it may be subject. The plain
import of itstermsis, that it is not protected from forced sale for taxes that may be due on it.” Ho authority
is cited, nor is there any inquiry as to whether or not the assessment is included in the terms of the
Consgtitution. It is assumed that the assessment is a special tax, and upon that assumption the homestead
Was held to be liable. Mr. Desty, in hiswork on Taxation, defines special taxation as follows: “ Spe-

cial taxation, as distinguished from taxation for general municipal purposes, isthe levy of taxes to meet a
specia burden, either imposed by the Legislature or authorized by the legal voters of the district to be
taxed.” 2 Desty on Tax., p. 1186. And we believe that the definition might be enlarged so asto include not
only the tax levied by the Legidature or voted by the voters, but aso such as by law a municipal
corporation may levy. As an instance of special tax authorized by the voters, we mention the tax to
support free schools within a city; and as an instance of that character of taxes which the Legislature might
authorize without such vote, we would suggest that under article 8, section 9, of the Constitution, the
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Legidature might empower the city to levy atax not to exceed 25 cents on the $100 for streets and other
public improvements; and for either or both of these the homestead would be liable, if levied as a tax
under the constitutional limitations.'

The learned judge who wrote the opinion in the case of Lufkin v. Galveston said, as above quoted, that
“the plain import of its [the Constitution’s] terms is, that it is not protected from taxes that may be due
*464 on it.” And again he says: “For does it draw any distinction between general and specia taxes to
which it may be subject.” It is not asserted that the assessment in question is a tax, general or special; but
we conclude that it must have been treated as a special tax, as it is too clear for argument that it is not a
genera tax. Is it a specia tax'? If it be a specia tax, then it is taxation, and would fall within the
requirement, that “all taxation must be uniform and equal.” If a special tax, it must be a tax for some
purpose, and would come under the limitation as to taxes “for al purposes.” And again, if it were atax,
though it be for a special purpose, it would be embraced in the terms of the law authorizing the collector to
sell property for unpaid taxes. Our courts have held that such assessments are not included in any of these
expressions, and we. can not see how it can be held to be a specia tax, when it has none of the
characteristics of atax in any sensein which it is used in the Constitution.

Delivered April 8, 1895.

We feel constrained, upon authority and sound reasoning, to hold that the charge made against the
homestead of William and Mary Higgins for the cost of-the sidewalk was not a tax, general or specia,
within the meaning of article 16, section 50, of the Constitution; and that the case of Lufkin v. Galveston
isin conflict with the decisions of this court, and, in so far as it holds the homestead liable to forced sale
for such assessments, that caseis hereby overruled.

There being no lien upon the lot sought to be subjected to sale in the case of The City of Beaumont v.
Higgins and Wife, and the amount claimed being for a sum less than $500, the judgment rendered by the
court foreclosing alien upon the lot was void, and the sale of the lot under that judgment conferred no title
upon Bordages. These facts showing want of jurisdiction of the subject matter of the suit appeared upon
the face of the record, and the nullity of the judgment will be taken notice of by any court, and at any time.

The District Court erred in rendering judgment for the plaintiff below, and the Court of Civil Appeals
erred in affirming the judgment (in which, however, both followed Lufkin v. Galveston), for which errors
the judgments of both courts are reversed, and judgment will be here rendered that the plaintiff below, 1.
B. Bordages, take nothing by his suit, and that the defendants, Henry Higgins and Mary Higgins, go hence
without day, and that they recover of the said |. B. Bordages al costsin this casein al the courts.

Reversed and rendered.
Denman, Associate Justice, did not sit in this case.

Motion for rehearing was filed by W. L. Douglass and J. F. Lanier, attorneys for defendant in error, and
O'Brien & O'Brien, Willie & Ballinger, Hume & Kleberg, Jones & Garnett, and Ewing & Ring, of counsel
for defendant in error.

*465 Arguments supporting motion for rehearing were filed by Thos. J. Ballinger (of Willie, Campbell &
Ballinger), April 24, 1895; Hume & Kleberg, April 29; Ewing & Ring, April 29; and J. F. Lanier, May 13.

Want of space forbids their insertion, or of even asynopsis.
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Greer & Greer filed an argument resisting the motion.
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