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A debtor who does not affirmatively claim a homestead exemption but jointly owns a home with a
non-debtor may claim the wildcard exemption under Florida Statute § 222.25(4) as long as the Chapter 7
trustee is not prevented from effectively administering the home. Here, the Debt- or claimed the wildcard
exemption in lieu of claiming a homestead exemption. The Chapter 7 Trustee objected[*1] because the
Debtor owns her home with her non-debt- or husband. Because the Debtor’ s husband formally has waived
his right to claim a homestead exemption,[*2] the Debtor has not limited the Trustee's ability to
administer the home in this bankruptcy case. The Court therefore overrules the Trustee's objection and
concludes that the Debtor may use the wildcard exemption.

On February 14, 2014, Crisalie dela Cruz Fitzpatrick filed a voluntary petition under Chapter 7 of the
Bankruptcy Code.[*3] Mrs. Fitzpatrick is married to Paul G. Fitzpatrick, and together they own a house in
Haines City, Florida, as tenants by the entireties, which they plan to retain.[*4] In Schedule C, Mrs.
Fitzpatrick claimed as exempt (1) the Haines City house under § 522(b)(3)(B) of the Bankruptcy Code,
and (2) a$4,000 interest in her personal property under Florida Statute § 222.25(4),["5] what is commonly
known as the “wildcard exemption.”

The Chapter 7 trustee objects to Mrs. Fitzpatrick’s use of the wildcard exemption arguing that, because
Mrs. Fitzpatrick owns her house as tenants by the entire-ties with Mr. Fitzpatrick, who remains eligible to
claim homestead protection, Mrs. Fitzpatrick is benefitting from Florida's constitutional homestead
exemption within the meaning of § 222.25(4) by way of her husband.[*6] The trustee adds that Mrs.
Fitzpatrick’s intent to remain in the Haines City house and to reaffirm the mortgage debt is further
evidence she is protected by the homestead exemption.[7]

Mrs. Fitzpatrick responds that, because Mr. Fitzpatrick has waived his right to Florida's homestead
protection,[*8] neither she nor her husband is benefitting from their Florida constitutional homestead
protection.[*9] The homestead exemption poses no obstacle to the Trustee's effective administration of
her home in this bankruptcy case and, therefore, that she is entitled to the wildcard exemption.[*10] Mrs.
Fitzpatrick is correct.

*700 Florida Statute § 222.25 lists personal property exempt from legal process. In 2007, the Florida
legidlature created the “wildcard exemption” by adding subsection (4) to § 222.25. Under this relatively
new provision, a Florida debtor may exempt from the reach of his or her creditors an interest in personal
property up to $4,000, “if the debtor does not claim or receive the benefits of a homestead exemption
under s. 4, Art. X of the State Consgtitution.”[*11] After its enactment, bankruptcy courts differed which
debtors may or may not properly claim the wildcard exemption.[*12]
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In 2009, the Eleventh Circuit Court of Appeals looked to the Florida Supreme Court for direction, asking
it to explain the meaning of “claim or receive the benefits’ within § 222.25(4).[*13] In Osborne v.
Dumoulin, the Florida Supreme Court provided its answer construing the limiting clause of the provision
narrowly and holding “that where a debtor in bankruptcy elects not to claim a homestead exemption under
the Florida Constitution Article X, Section 4, and the trustee’ s administration of the bankruptcy estate is
not otherwise obstructed by the existence of the homestead exemption,” the debtor has not “claim[ed] or
receiv[ed] the benefits’ of the homestead exemption. The debtor, therefore, is entitled to the benefits of
the wildcard exemption.[*15]

The Oshorne analysis asks two questions. (1) Has the debtor affirmatively claimed the constitutional
homestead exemption? (2) If not, is the bankruptcy trustee hindered in administering the debtor’s
homestead? Contrary to this case, the debtor in Osborne owned her home individually.[*16] Applying the
Oshorne analysis therefore was straightforward: She did not claim her homestead exemption, and she
surrendered her home to the trustee.[*17] The trustee was not hindered in his administration of the home,
and the debtor was allowed the wildcard exemption because she did not “claim or receive the benefits’ of
Florida s constitutional homestead exemption.[*18]

When, however, a debtor owns his or her home with a spouse, particularly a non-filing spouse, an
additional consideration arises. Section 522(b)(3)(B) of the Bankruptcy Code, as opposed to the Florida
constitutional exemption, specifically exempts from a bankruptcy estate “any interest in property in which
the debtor had, immediately before the commenee* 701 ment of the case, an interest as a tenant by the
entirety,” so long as the interest “is exempt from process under applicable non-bankruptcy law.” Florida
law insulates property owned by a husband and wife as tenants by the entireties from creditor claims.
“[W]hen property is held as a tenancy by the entireties, only the creditors of both the husband and wife,
jointly, may attach the tenancy by the entireties property; the property is not divisible on behaf of one
spouse alone, and therefore it cannot be reached to satisfy the obligation of only one spouse.”[*19]

This potential additional obstruction to a trustee’'s effective administration of a debt- or’'s homestead
relates to the second prong of the Oshborne analysis. Ininterpreting § 222.25(4), the Florida Supreme Court
recognized this very scenario:

In light of the potential for debtors in bankruptcy who do not assert the homestead exemption to
nevertheless receive its benefits, we do not hold that a debt- or’s not claiming the homestead exemption in
bankruptcy is sufficient evidence that a debtor is not receiving the benefits of the homestead exemption to
allow a debtor to claim the section 222.25(4) personal property exemption. Consideration of the facts in
each case to determine whether a debtor is otherwise receiving the homestead exemption’'s legal benefitsis
necessary to ensure that the statutory personal property exemption is available only to those who meet the
Statute’ s terms.

20

Since the Florida Supreme Court decided Osborne, many bankruptcy courts have considered a trustee's
objection to adebt- or’s claim of the wildcard exemption.[*21] If the debtor owns no interest in homestead
property, courts uniformly overrule any objection to a debtor’s claim of the wild-card exemption,[*22]
explaining that debtors who do not own the home cannot use the homestead exemption, and, therefore, are
entitled to the benefits of the wildcard exemption.[*23]
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Where a debtor and his or her spouse together own homestead property as tenants by the entireties, courts
conversely have concluded that the debtor is receiving the benefits of Florida's homestead exemption
through his or her spouse and is precluded from claiming the wildcard exemption.[*24] In In re
Hernandez,[*25] however, the * 702 court suggested that a debtor in this position may well be entitled to
the wildcard exemption if his or her spouse affirmatively waives the right to homestead protection because
“the constitutional exemption would [provide] no protection to the Debt- or with respect to creditors.... ”

That is exactly what Mr. Fitzpatrick, the Debtor’s husband, did in this case. He affirmatively waived his
right to claim the Florida constitutional homestead exemption. Satisfying Osborne's first step, Mrs.
Fitzpatrick did not claim Florida’'s constitutional homestead exemption, relying instead on her tenancy by
the entireties exemption allowed by Section 522(b)(3)(B) of the Bankruptcy Code. And, because Mr.
Fitzpatrick has waived his right to protect the couple’ s homestead property,[*26] under Osborne’s second
step, the Trustee is not prevented from administering Mrs. Fitzpatrick’s homestead. Contrary to the
Trustee's claim,[*27] whether or not Mrs. Fitzpatrick intends to remain in the homestead property is
immaterial. A statement of intention to keep homestead property neither determines whether the property
is property of the estate, nor effects atrustee’ s administration of the estate property.[*28]

When spouses jointly own a home as tenants by the entireties, the filing spouse claims no homestead
exemption under Florida's Constitution, and the non-filing spouse affirmatively waives any homestead
exemption, the Trustee is not hindered in his administration of the home with a bankruptcy case. The
Debtor may use the wildcard exemption. The Trustee's objection [*29] is overruled. A separate order
consistent with this Memorandum Opinion shall be entered.

DONE AND ORDERED in Orlando, Florida, on December 18, 2014.
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