Soulév. Willcut (In re Willcut)

Bankruptcy Appellate Panel of the Tenth Circuit
472 B.R. 88 - May 29, 2012

KARLIN, Bankruptcy Judge.

This appeal isfrom abankruptcy court order overruling the Trustee' s objection to the Debtors' homestead
exemption under 11 U.S.C. § 522(0 )(4). Under § 522, a debtor can exempt certain property and protect
that property from execution by a bankruptcy trustee. Section 522(o )(4) limits the homestead exemption
to the extent of any value attributable to fraudulent conversion of nonexempt assets within ten years of
filing bankruptcy. The statute reads:

[T]he value of aninterest in ... real or personal property that the debtor ... claims as a homestead ... shall be
reduced to the extent that such value is attributable to any portion of any property that the debtor disposed
of in the 10-year period ending on the date of the filing of the petition with the intent to hinder, delay, or
defraud a creditor and that the debtor could not exempt, or that portion that the debtor could not exempt,
under subsection (pb), if on such date the debtor had held the property so disposed of.

1
The central issuein this appeal is the definition of the phrase “value of an interestin ... real [ ] property.”

We affirm the order overruling the Trustee's objection because we, like the bankruptcy court, interpret the
phrase “value of an interest in ... real [ ] property” as the measure of the increase in monetary value of the
economic interest in real property claimed as a homestead due to a fraudulent transfer of non-exempt
funds into the property, rather than atitle interpretation of the word “interest.”

*91 1. Background Facts and Procedural History

In August, 2010, Appellee/Debtors Ricky Alan Willcut and Terri Ann Willcut (the “Debtors’) filed a
Chapter 7 bankruptcy petition, claiming their home as exempt under Oklahoma' s homestead exempti on.?
They valued their home at $600,000 in their schedules, and noted it was encumbered by a $415,000
secured claim. The Debtors' petition also disclosed that they sold some items of real and personal property
at auction prior to bankruptcy.

The Trustee filed an objection to the Debtors claim of exemption, arguing that it should be reduced
pursuant to § 522(0 )(4). The Trustee aleged the Debtors had applied approximately $100,000 received as
proceeds from the auction of non-exempt property toward the purchase of the home, and that the
conversion of non-exempt assets to exempt assets was an attempt by Debtors to defraud their creditors.

After an evidentiary hearing, the bankruptcy court overruled the Trustee's objection to exemption. The
bankruptcy court found: (1) the home had a fair market value of $425,OOO;3 (2) the scheduled valuation by
Debtors of $600,000 for the property should be given no wei ght;4 and (3) there was “no realizable equity
in the [home] "Sin light of the $415,000 mortgage on the property.6 The bankruptcy court then concluded
that “in order for a party to prevail on an objection to exemption under Section 522(0)[,] the party must
prove by a preponderance of the evidence that the debtor has equity ..., an economic interest that, if
liquidated, would result in the generation of funds in excess of the amount of debt secured by liens upon
the property.” " Because there was no equity in the property, the bankruptcy court overruled the Trustee's
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objection to exemption. The bankruptcy court additionally found that because there was no redlizable
equity in the property, the objection to exemption was effectively moot.8

*92 11. Jurisdiction and Standard of Review

This Court has jurisdiction to hear timely filed appeals from “final judgments, orders, and decrees’ of
bankruptcy courts within the Tenth Circuit, unless one of the parties elects to have the district court hear
the appea 2 The Trugtee ti mely appeaed the fina decision,10 and the bankruptcy court’s order overruling
the Trustee's objection to exemption is an appealable fina order.** Neither party has elected to have the
district court hear this appeal, and this Court, therefore, has appellate jurisdiction.

The BAP reviews the bankruptcy court’s legal conclusions de novo and its findings of fact under the
“clearly erroneous’ standard of review.

[11. Discussion

A. Burden of proof.

The Trustee, as the party objecting to the Debtors' homestead exemption, bears the burden of proof on his
objecti on®

B. Theword “interest” in 8 522(0 )(4) refersto the Debtors' economic equity in the property, not title.

As noted, the main issue on appeal is the bankruptcy court’s interpretation of 8§ 522(0)(4), and, more
particularly, the use of the word “interest” in that section. Under § 522(0 )(4), “the value of [the Debtors']
interest in” the property “shall be reduced to the extent that such value is attributable to any portion of any
[nonexempt] property that the debtor disposed of in the 10-year period” preceding the bankruptcy petition,
when the debtor has “the intent to hinder, delay, or defraud a creditor.” In overruling the Trustee's
objection to exemption, the bankruptcy court focused on the “value of an interest in” language, and the
potential mootness that language caused. We do the same.

The Trustee argues that this section of the Bankruptcy Code requires that a debt- or's homestead
exemption be reduced by the amount applied to that homestead that was derived from a fraudulent transfer
of non-exempt property, regardless whether the debtor can repay this amount to creditors by drawing upon
the value of the homestead. The Debtors argue that the phrase “value of an interest in” refers only to the
increase in the economic equity in the real property, not the holding of title to the property, and that the
bankruptcy court was limited to reducing the value of any equitable increase of a debtor’ s interest in their
homestead attributable to the wrongful investment of proceeds of nonexempt property. The Trustee
counters that the appropriate remedy, when there is no equity in 8 522(o )(4) property, is to give the
Trustee an equitable lien on the debtor’ s homestead.

*93 As dways, the starting point in any ease of statutory construction is to look to the language of the
statute itself.1* “When interpreting statutory language, the court must look to the particular statutory
language at issue, as well as the language and design of the statute as a whole.” 15 The word “interest” is
not defined in the Bankruptcy Code. However, words in statutes should be given their common, ordinary
meani ng.16 According to Black’s Law Dictionary, an interest is“[a] legal sharein something; all or part of
alegal or equitable claim to or right in property.” 17 According to this definition of “interest,” the phrase
could refer to either legal title or an economic equity interest.
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Because we find no help in the dictionary definition, we next look to the language of § 522 as awhole, and
other uses of the word “interest” within that statute. As the Supreme Court has noted:

The definition of words in isolation, however, is not necessarily controlling in statutory construction. A
word in a statute may or may not extend to the outer limits of its definitional possibilities. Interpretation of
aword or phrase depends upon reading the whol e statutory text, considering the purpose and context of the
statute, and consulting any precedents or authorities that inform the analysis.

18
The context of the disputed phraseis, thus, important.

Section 522(0) was added to the Bankruptcy Code under the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (“BAPCPA”). At the same time that § 522(0) was added by BAPCPA, subsection
(p) to 8 522 was also added. Section 522(p) is an additional limitation on homestead exemptions in states,
like Oklahoma, with unlimited homestead exemptions. Under § 522(p) — the neighboring provision to 8§
522(0) — a debtor is prohibited from exempting “any amount of interest that was acquired by the debtor
during the 1215-day period preceding the date of the filing of the petition that exceeds in the aggregate
[$146,450] in value.”

The word “interest” is used within both 8§ 522(0) and 8§ 522(p). The words used within a statute should be
interpreted consistently, and it is presumed that “identical words used in different parts of the same act
[were] intended to have the same meaning.” 19 The full reach of § 522(p) is best evaluated by quoting its
relevant provisions:

(1) adebtor may not exempt any

amount of interest

that was

acquired

by the debtor during the 1215-day period preceding the date of the filing of the petition that exceeds
in the aggregate

$146,450 in valuein—

*04

(D) real or persona property that the debtor or dependent of the debtor claims as a homestead.
@ ...

(B) For purposes of paragraph (1),

any amount of such interest

does not include

any interest transferred

from a debtor’ s previous principal residence (which was acquired prior to the beginning of such 1215-day
period) into the debtor’s current principal residence, if the debtor’s previous and current residences are
located in the same State.
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20

In this neighboring provision, when the term “interest” is used, the statute appears to refer to equity, not
titte. For example, in 8§ 522(p)(2)(B), the Code limits the reach of the § 522(p)(I) limitation on the
homestead exemption, and refers to “any amount of such interest” in the homestead. This reference would
be nonsensical if the word “title” were inserted rather than “equity.” In addition, 8§ 522(p)(l) uses the
phrases/words “any amount of interest,” “acquired” and “in the aggregate,” which all lend themselves
more readily to amonetary interpretation of the word “interest.”

The addition of § 522(0) to the Bankruptcy Code was “intended to strike a balance between the rights of
debtors and creditors in states with unlimited homestead exemptions ... and to make clear that abusive
pre-bankruptcy planning will not be tolerated at the expense of creditors”?* However, even after
BAPCPA’s amendments, “[gection 522 continues to adopt the position favorably viewed by the Code
drafters that the mere conversion of nonexempt property into exempt property, without fraudulent intent,
does not deprive the debtor of exemption rights in the converted property.” 22 Ulti mately, it appears that
the purpose of adding 8§ 522(0) and § 522(p) in 2005 was the attempt by Congress to address the
pre-BAPCPA “mansion Ioophole"23 and to limit the value of homestead exemptions when there is
fraud.?* This lends support to our interpretation of § 522(0) — that the statute was enacted to prevent the
fraudulent attempt to build up equity in a homestead.

In support of his position, the Trustee cites to the House Report prepared for BAPCPA, and specifically a
portion of a sentence within that report, found in the section titled “Highlights of Bankruptcy Reforms’
and subtitled “Consumer Credit Bankruptcy Protections.” One portion states: “To the extent a debtor’s
homestead exemption was obtained through the fraudulent conversion of nonexempt assets (e.g., cash)
during the ten-year period preceding the filing of the bankruptcy case, S. 256 requires such exemption to
be reduced * 95 by the amount attributable to the debtor’ s fraud.” 25 The Trustee argues this sentence lends
support to his title theory, based on the language that an exemption should be reduced by the amount of
the cash payment.

But it is difficult to reconcile this quoted portion, however, with the actual text of the statute as enacted.
The actual text of the statute provides that it is the “value of an interest” that the debtor claims as a
homestead that should be reduced.?® We are not swayed by the Trustee' s argument, and give effect to the
text of the statute, which must necessarily control over ambiguous legislative history.27

Focusing again on the language of 8§ 522(0 )(4), the most persuasive interpretation of the statute is that the
phrase “value of aninterestin ... real [ ] property” refersto increased economic equity in real property due
to a fraudulent transfer of non-exempt funds into the property, rather than a title interpretation of the
phrase. The subsection refers to “the value of an interest,” which implies a monetary interest — equity,
not title. The statute also refers to the value being reduced to the extent “such value is attributable” to a
non-exempt conversion. Again, this implies an equity consideration. In addition, as a practical matter,
there is no way to reduce the value of a person’s legal title in a piece of property when that property is
fully encumbered.

A few appellate and bankruptcy courts have considered the definition of “interest” in 8 522. Some have
adopted the title definition, in § 522(p) contexts.?® Some have adopted the equity definition when
interpreting both § 522(0) and 8 522(p).29 Others have been able to render a decision without requiring a
decision on this precise issue.

Page 4 of 8



*96 We find persuasive the analysis in Parks v. Anderson, where the District Court for the District of
Kansas found the term “interest” to mean “equity” in both subsections (0) and (p) of § 522. The Anderson
case originated from a trustee challenge to the debtor’s homestead exemption under both § 522(0) and §
522(p). In that case, the debtor’s homestead was valued between $411,800 and $636,000, with a $172,380
mortgage. The bankruptcy court was asked to interpret the word “interest” as used in § 522(p), and in
doing so referenced § 522(o ).32 The bankruptcy court concluded that while the term “interest” may mean
equity in 8§ 522(0), the word meant title or ownership in 8 522(p).

The district court reversed the bankruptcy court’s interpretation of the term “interest” within 8§ 522(p).33
The court concluded that if Congress intended 8§ 522(p) be restricted to title interest, then it would not
have included the words “any amount of’ before the word interest, which implies avalue determi nation.>*
In addition, the court noted that the use of the phrase “interest acquired” in 8§ 522(p) was not determinative
of the interpretation, because a debtor could acquire equity in property just like title may be acqui red. >

The District Court also concluded that subsections (1) and (2) of § 522(p) must be read consistently, and a
title definition in § 522(p)(2) would render incomprehensible that subsection’s provision for “any interest
transferred” from the debtor’s previous principal residence into a current residence if both properties are
located within the same state.>® The court noted: “a person does not transfer title from one residence to
another, but instead, transfers equity.” 37 nally, the court assessed the interplay between 8§ 522(0) and §
522(p):

... § 522(p) permits a debtor to transfer non-exempt assets into a homestead during the 1,215-day period if
... the transfer, in the aggregate, is less than [$146,450]. Section 522(0) provides that a transfer of any
amount “shall be reduced to the extent that such value is attributable to any portion of any property that the
debtor disposed of in the 10-year period ending on the date of the filing of the petition with the intent to
hinder, delay, or defraud a creditor....” To impose 8 522(0) upon a debtor requires a showing of actual
intent of the debtor to hinder or defraud. Absent actual intent to hinder or defraud, a

*97

debtor transferring non-exempt assets to an exempt asset during the 1,215-day period is protected up to
[$146,450]. Therefore, we find no conflict between § 522(0) and § 522(p) in applying an “equity”
definition to the term “interest.”

38

The court concluded the word “interest” within 8 522(p) “refers to equity acquired by adebtor.” Likewise,
we conclude the similar use of the word “interest” in § 522(0)(4) refers to a debtor’s economic equity in
the real or personal property used as aresidence.

The Trustee also argues that the bankruptcy court impermissibly inserted an element into § 522(0 )(4) that
is not actually contained in the statute by requiring him to show realizable equity in the property for the
section to apply. To the contrary, the bankruptcy court did not require anew element. It simply interpreted
the statute’ s language. The statute is clear that the Trustee must carry his burden to show how the “value
of [the] interest in” the property should “be reduced,” and this was necessary to the ultimate resolution of
the objection to exemption. The phrase “the value of aninterestin ... real [ ] property ... shall be reduced”
means that the equity in the real property obtained through fraudulent transfer of non-exempt assets into
exempt assetsisto be reduced. If there is no equity, there is no value subject to reduction.
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C. The bankruptcy court did not clearly err in itsfactual finding that the property was appropriately valued
at $425,000.

The Trustee next challenges the bankruptcy court’s factual finding that the Debtors had no realizable
interest in the property. The Trustee argues that the Debtors are judicialy estopped from asserting a
valuation different than they claimed in their sworn schedules.

First, however, the Trustee did not argue judicial estoppel before the bankruptcy court.3 “Itiswell settled
that an appellate court will not entertain an issue that was not first presented to the trial court.” % Second,
even if the Trustee had so argued, the bankruptcy court made a credibility determination when it found
that the Debtors honestly, but erroneoudly, relied on their homeowners' insurance replacement value of
the property when completing their bankruptcy schedules. Further, the only other evidence offered to the
bankruptcy court was the certified appraisal report valuing the property at $425,000, an appraisal the
parties jointly offered into evidence, and which was admitted without objection by the Trustee. The
Trustee elected not to offer expert *98 testimony of a higher value. As aresult, no evidentiary basis exists
to conclude that the bankruptcy court was clearly erroneousin its factual findings.

V. Conclusion

We conclude that the phrase “the value of an interest in ... real [ ] property ... shall be reduced” in 11
U.S.C. § 522(0) means that the equity in a debtor’s home that was obtained through fraudulent transfer of
non-exempt assets into exempt assets is to be reduced. If there is no equity, there is no value subject to
reduction. Accordingly, we affirm the bankruptcy court’s conclusions of law on this basis. We
additionally affirm the bankruptcy court’ s factual finding that the property had no realizable equity, based
on the only evidence presented and on the credibility determinations made therein. We affirm the decision
of the bankruptcy court overruling the Trustee' s objection to the Debtors homestead exemption.
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