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Supreme Court of Florida
16 Fla. 498 · January 15, 1878

The Chxee-Justxce

delivered the opinion of the court.

The appellee filed his bill alleging that he recovered a judgment against Loring, and had execution thereon
in the hands of the sheriff, (Hutchinson); that the sheriff levied on the interest of Loring in a certain
schooner; that Loring then made and delivered to the sheriff an affidavit in which he claimed to be the
head of a family and a resident and citizen of- this State; and that an inventory contained therein was a true
and perfect list of all his personal property, and claimed that the said propei’ty, including the schoonei’,
was exempt, and should be exempted, from levy and sale, and released fi-om levy under said execution;
that the sheriff then appointed appi’aisers, who appraised *504 the property at $480.12. Loring then
demanded that the property he delivered to him- as exempt from forced sale-under the laws of this State.

Complainant alleges that the affidavit, a copy of which is annexed to the bill, “ is insufficient to found a
claim of exemption upon under the constitution and laws, and furnishes no warrant to the sheriff for the
appraisement, and will not justify him in releasing the vessel from said levy and delivering her to Loring.”

The bill charges as a matter of fact that Loring is not entitled to the exemption of the property, because he
is not the head of a family residing in this State, but that the said-claim of exemption is false and
fraudulent, and that the sheriff is about to deliver the said vessel into the possession of Loring, and that
Loring is about to remove the same out of the State.

The bill then prays that the personal property mentioned in the said inventory be decreed to be subject to
sale on the execution for the satisfaction of the judgment; that an injunction be granted restraining Loring
“ from further proceeding with the said claim of exemption and from receiving the said vessel from said
Hutchinson,” and restraining Hutchinson from further proceeding, with the said claim of exemption or
from delivering the vessel to Loring undeisaid pretended claim.

The affidavit of Loring, annexed to- the bill, states that Loring “ is the head of a family and a resident and
citizen of the State of Florida, and that the inventory following contains a true and perfect list of all his
personal property, which he hereby points out and' designates to the sheriff of said county, to-wit: [Then
follows a list of the property, including an interest in the vessel.] All of which property he claims to be
exempt from forced levy and sale under the constitution and laws of the State of Florida,, and
demands-that when levied upon the same-may be valued according to-*505 law.” Signed and sworn to by
John A. Loring. After the appraisal Loring demanded the release and return of the property, and at this
stage the bill was filed.

Loring answered that he was entitled to the exemption of the property, and asserts that he is and has been a
citizen of this State since the 18th day of May, 1876 ; that he at that time “ came to Pensacola, in said
State, from the State of Maine, bringing with him his family, with the intention of making said city his
permanent home; that said city has been his home ever since about the -day aforesaid, with the intention
that it shall continue to be his home, and with no intention of changing his Florida, home or citizenship by
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returning to the State of Maine or removing elsewhere.” He further denies that on the delivery to him of
the vessel he will remove the same from this State. A preliminary injunction was granted, and upon a
hearing on bill and answer a final decree was made, a motion by defendants to dismiss the bill for want of
jurisdiction having been previously denied.

The court decreed that the personal property mentioned in the inventory was subject to sale under the
execution in the hands of Hutchinson, the sheriff, toward the satisfaction of the judgment, and that Loring
and Hutchinson be enjoined from further proceeding with or under the claim of said Loring, to exempt
said property from levy and sale under said execution, and that said Loring pay the costs.

A motion to amend the answer by inserting after the words “ head of a family ” the words “ residing in the
State of Florida,” on the ground that they had been omitted-by inadvertence and mistake, was made after
the announcement by the judge of his judgment and the decree, but before it was signed and recorded, but
the judge denied the motion on the ground that the court had previously suggested that he would permit
the amendment; but counsel did not then make the motion, as he insisted that the residence of the *506
family was not necessary to the right- to exemption, and that it was substantially set forth in the answer.

As to this motion it is difficult to say that it should have been granted at any stage, because the words “
head of a family ” do not occur in any part of the answer, and we can perceive no effect to be given to the
answer or to the words by inserting them.

' The law relating to the method of designating personal property is found in sections 7 and 8 of “ an act
providing for setting apart a homestead and personal property to be exempted from forced sale under
process of law,” approved June 23, 1869. Section 7 provides that when a levy shall be made upon personal
property which may be exempt from levy and' sale, the officer shall, if desired by the debtor, his agent or
attorney, make an inventory of the whole of the personal property of the party against whom such process
issued; and the party shall point out the whole of his personal property to the officer, and make affidavit
that the inventory contains, a true and perfect list of all his personal property. It is then the duty of the
officer to summon appraisers and have them appraise the property on their oaths at its cash value, and sign
the appraisement, with the officer, after notice to the judgment creditor. Section 8 authorizes the person
entitled to such exemption, his agent or attorney, to select from such inventory, when exempted, an
amount of such property not exceeding the amount or value exempted.

On the appraisement being signed by the appraiser, the debtor demanded it from the sheriff' as exempt
from sale. It is claimed by the complainant that the affidavit is insuffi" cient to found a claim of
exemption, and furnishes no warrant for the appraisement and the delivery of the property to Loring. It
will be observed on reading the statute that when personal property levied on is claimed to be exempt
from sale, the only oath required of the claimant is that the *507 inventory “ contains a true and perfect list
of all Ms personal property.” The law points out no form of proceeding by which the claimant shall prove
to the satisfaction of the sheriff that he is entitled to claim an exemption. If he -makes the affidavit and
asserts on oath or otherwise to the sheriff that he is entitled to the exemption of the property designated,
the sheriff must satisfy himself as best he may, and take such precautions as he would under other
circumstances to protect himself. He is invested with no judicial power to decide upon any evidence of the
right to claim ex- • emption. Having levied upon the property, he is probably liable to the creditor if he
releases it to a party not entitled to it. If he refuses to release it, the claimant may, by replevin, try the title
and the right of éxemption. Dr, perhaps, the sheriff may protect himself by summoning an in- - quest. 1
Tidd’s Pr., 922, 928; 8 Johns., 188; 4 T. R., 633; 6 T. R., 88. But as counsel have not considered this point
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we will not pursue it.

The omission of the party claiming the exemption to swear - that he is “ the head of a family residing in
this State,” in the affidavit annexed to the inventory, does not preclude him from claiming and proving
that he is entitled to have the property exempted from sale.

The point of the argument -is whether the defendant, by his answer, sets out facts which show that he is a
person ■ entitled to claim this exemption. The bill alleges that his claim is false and fraudulent because
the defendant, Loring, is not, in fact, the head of a family residing in this State, and complainant insists
that the answer does not deny this allegation, and does not show that he is. It is therefore necessary to
examine the answer and ascertain whether it is . sufficient in this respect.

The constitution declares that a homestead (of a certain extent) “ owned by the head of a family residing in
this . State, together with oné thousand dollar’s worth of personal *508 property, and the improvements on
the real estate, shall be-exempted from forced sale under any process of law, and ‘the real estate shall not
be alienable without the joint consent of husband and wife, when that relation exists.”

The answer asserts that Loring is and- has • been a citizen of this State since about the 18th of May, 1876,
at which time he came to Pensacola, in this State, from Maine, bring-ing with him his family, with the
intention! of making said city his permanent home; that said city-'has- been his home ever since that time,
with the intention tliatit shall continue-to be his home, and with no intention of‘changing, his Elor-ida
home or citizenship by returning, to-the State-of Maine or removing elsewhere.

The constitution does not require that a person. cMmingr exemption shall be a married man, but he must
be-the head-of a family. How large his “ family ” must be is not: prescribed, but he must be the head of a
family. When he-asserts, therefore, that he came to this State over a year before, bringing with him his
family, with the intention of making this his permanent home, and that this State has, ever since he came
into it, been his home and with no intention of removing elsewhere, he alleges facts which show prima
facia that he is the head of a family residing in this-State, and unless it is shown that some of these
material facts are not true, the case required by the constitution to be-made out by him is substantially
shown. That he came-with his family and established» his home at the city of Pensacola with intent to
make it his permanent home, and has made it his permanent home ever since he came to it, implies and
asserts that he is the head of his family; that his residence and that of his family are in this State, and that
they remain here, or at least that their residence is still here. If they are absent from the State temporarily
or otherwise, that fact does not appear in the pleadings.

If these allegations of the answer, are. true, the domicil» *509 *of the defendant is in Florida, and'the laws
of Florida will ■•control the descent of all the property he owns here. “ The .•determination of that
locality,” says the court in Smith and Armistead vs. Croom, 7 Fla., 152, 153, “is the subject of • evidence,
and that evidence must establish two points—first, : an actual residence, and, secondly, the deliberate
intention to .-•make it his home, in the acceptation in which it is used in ■ the foregoing citations.”

The allegation that he came “ bringing with him his family ” and established a residence here, is an
assertion that he controls the family as its head. ISTo other inference ean be legitimately drawn from the
allegation as it stands. "Were (the allegation as full and explicit as the complainant insists it should be, and
the proof should be no more than the ■statements contained in this answer, it would be very difficult to
say that the answer was not /prima facia proved to .be true.
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According to the answer, the defendant established his ¿residence here with his family, whom he brought
for the purpose of residing here. The cases in California referred ■to by counsel for appellee, (Rix vs.
McHenry and wife, 7 Cal., 89, and Cary vs. Tice, 6 Cal., 625,) relate to mortgages .given by a husband
before the wife or family occupied the .land mortgaged, and before the wife came into the State. It was
held that there was no actital residence of the family upon the land, and it was, therefore, not stamped with
the • character of a homestead. Had the proof been, as in the ■answer here, that the man and his family
were in possession, we think the court in California would not have been put to the trouble of deciding the
case.

We shall not undertake to decide what may constitute the family ” of a person to enable him to claim the
benefit of the exemption laws, nor whether the appropriate remedy .has been sought in this case by bill in
equity—the subject *510 of it being personal property—as the latter question has not been considered or
presented by counsel. ■

• The decree that the property described in the bill should be subjected to sale on execution, and that the
defendant be-enjoined from claiming an exemption thereof and for costs, is reversed, and this cause is
remanded with directions that such other proceedings may be had, according to the practice of the court as
the court may be advised is proper.
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